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IN THE SUPREME COURT OF THE
STATE OF UTAH
ELLA H. BEEZLEY,
Plaintiff,
vs.

WILLIAM L. BEEZLEY,
Defendant,
vs.

Case No.
8411

ELIAS HANSEN,
Third party defendant

PETITIOIN FOR REHEARING
DECISIONS

The defendant does hereby refer to his main
brief together with reply brief heretofore filed in
this matter, and makes the same by way of reference
a part of this, his petition for rehearing.
Comes now the defendant and appellant named
in the above matter, and moves this court for a re-
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hearing of the matters and things involved in the
record on file herein, and particularly that the court
erred in its decision rendered, both as. to condonment,
and the property rights of the defendant in and to the
El Vego Apartments. This being an equity case, it
was incumbent upon this court to go into the facts
and the law to determine which side of the evidence
preponderated, and whether the trial judge erred in
the decree he entered herein.
PROPOSITION I.

Condonation

At the outset it \viii be noted that the acts
of cruelty found by the trial judge were conclusions
of law~ and nowhere can it be discerned what facts
were established by the evidence to support the
decree.
In connection vvith this proposition, defendant
lu'rcvvith sets out his salient points, namely:
(a) That prior to plaintiff breaking off the
admitted reconciliation on July 17, 1953 this defendant had expended the sum of $1,500.00 in :renovating quarters at the El Dumpo four plex for the
purpose of creating a suitable place of abode for
plaintiff and defendant. This fact in itself would
repudiate the evidence of plaintiff as to defendant's
demand that her father remove hin1self from the
El Vego ApartmC'nts.
2
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(b) That in connection with defendant's contention that plaintiff arbitrarily terminated the reconciliation, it will be noted that the plaintiff cancelled the reconciliation of her own volition, but
in connection therewith made the statement that
she was willing to dismiss this action providing it
was upon her terms.
(c) As to demand of defendant for his interest
In El V ego constituting cruelty plaintiff's evidence
shows otherwise, namely:
Q.

Why did you require deed from El Vego
from him?

A.

Because he was always claiming that he did
have an interest.
Brief of Defendant, page 9.

(d) It will be noted in said opinion, page 2,
paragraph 5, wherein it recites allegations of plaintiff's amended supplemental complaint to the effect
"that defendant has continuously since this action
was filed and particularly since about the 17th day
of July, 1953, harassed, annoyed and embarrassed
the plaintiff by filing actions against the father of
plaintiff, Elias Hansen, by provoking quarrels and
disagreements with plaintiff and by asking unnecessary embarrassing questions of plaintiff while taking
her deposition."
3
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It vvill be noted that the above conduct as alleged
continued since the filing of this suit which would
cover the period of reconciliation on up and until
July 17, 1953, at which time plaintiff terminated the
relationship. Plaintiff did not rely upon such alleged
conduct as the basis of termination. The court in
its decision intimates that the defendant attempted
to charge plaintiff with immorality during their relationship, but nowhere or at all can this defendant
find any evidence in relation thereto.
PROPOSITION II.
Partnership Agreement

The defendant is in a quandary to determine
why this matter \Yas appealed on his behalf by reason
of th(' opinion rendered herein. It \Yill be noted that
defendant filed a counter-claim against plaintiff
raising the issues regarding whether or not he had
a partnership agreement with plaintiff as alleged.
At no time or at all did this court take into consideration the documentary evidence in support of his contention. He desires at this time to enun1erate the
following.
1. The defendant signed and executed note
and mortgage in the sum of $7.,500.00, \Yhich involved $3,000.00 plus the assumption of $+,500.00.
Thereafter he negotiated a note and mortgage \Yith

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

plaintiff for the sum of $7,000.00 and with which the
original obligations were paid off. In the opinion
on file herein the court upheld the findings of the
trial judge to the effect that defendant paid nothing
by way of purchase price and in this connection mentioned nothing in regard to the homestead right
of defendant as alleged, which was strictly synthetic
and of no avail in any manner. In this connection
the only necessary matter to protect plaintiff would
have been a waiver of any homestead right and not
the necessity of the defendant obligating himself
in the sum of $7,500.00. In the answer filed by Elias
Hansen he alleged and admitted that the obligations
signed by plaintiff and defendant were essential in
the purchase of the Monteray Apartments, and that
the deal could not be closed in the absence of such
obligations.
2. Documentary evidence in the trial of any
case is the best evidence, for the reason that oral evidence is ofttimes subject to construction and in many
instances cannot be relied upon. We refer to a letter
written by plaintiff to the sister of the defendant
wherein she acknowledged the interest claimed by
defendant in and to said realty. We refer again to
the deposition taken in the case of plaintiff and defendant vs. police officers some year prior to this
action,wherein under oath the plaintiff testified as
to defendant's interest in the property involved.
In this connection one cannot understand how a trial
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judge vvould give plaintiff's evidence any credibility
where she admitted committing perjury. In this
connection it would be very absurd to imply that
defendant entered into a conspiracy with Mr. Holmgren, City Attorney, to propound the questions asked
by him of plaintiff. As argued in the original brief
filed by defendant, he would have to presuppose the
filing of this suit and conspire with the city attomey.
Insofar as the action. against the police officers was
concerned, it was immaterial as to who brought the
suit as between plaintiff and defendant. The plaintiff and defendant over a period of years had a joint
account with Sears Roebuck at Salt Lake City, Utah,
wherein from time to time merchandise was purchased for both apartments. Plaintiff and defendant
would pool their interests and live from the income
thereof.
"Pooling may be defined to be the aggregation of property or capital belonging to different persons, 'vith a vie'v
to common liabilities and profits."
'Vords and Phrases, Vol. 33, p. 17.
It will be recalled that at the time the Monteray
Apartment was sold that a bill of sale 'vas executed
running in favor of the purchaser for all the furniture, furnishing and equipment owned at said time
by plaintiff and defendant.

6
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

3. The defendant is not satisfied at all with the
opinion rendered herein. The court devoted his
time and attention upon past conduct prior to the
institution of suit and merely recited the Findings
of Fact of the trial court, but at no time or at all did
the court go into the questions involving defendant's,
counter-claim and failed to allude in any respect
thereto, and for that reason it would seem that defendant's appeal herein was of no avail for the reason
that the matters and things relied upon were not
discussed or even so much as gone into and decided.
Under Article VIII of the Constitution of the State
of Utah, outlining the authority and prorogative of
the Supreme Court of the State of Utah, it must render a decision in writjng and give its concise reason
therefor. This case is an equity case and involves
both facts and law, and defendant takes the position
that he has not received an opinion in this matter to
justify either facts or law and feels that the matters
and things herein raised should be passed upon.
4. It will be recalled in this matter that an
affidavit was filed and which was not denied, that
the trial court failed and neglected to read two depositions which were found locked up jn his desk
subsequent to his decision herein. Most certainly
the defendant is entitled to the trial judge taking
into consideration all of the evidence submitted
herein.
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CONCLUSIONS

First: That the plaintiff is not entitled to a decree of divorce against the defendant by reason of
condonation, and the trial judge should be directed
to enter judgment in favor of defendant, no cause of
action.
Second: That defendant is entitled to be decreed the real property together with equipment
based upon his claim therefor.
Respectfully submitted,

W. R. HUTCHINSON, Jr.
Attorney for Appellant
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